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.Motion was filed to luixe defendant 
iidjudgi'd in civil contempt for violating 
terms of consent decree enjoining <le-
fciiiiaiits from infringing plainl'ffV pat
ent relating to pile weallierhtripinng 
The Un'ted St.ites District Court for the 
Southern District of Ohio, Carl A Wein
man. J . 381 F Siipp (>49. .uliudged de
fendant in civil contempt, and defendant 
ajuicaled The Court of .Atipeals held 
that consent decree, which lecited that 
plaintiff's jiaiLiit wa.s good and \ali<l and 
that It was infringed 1)_\ tiefendant, was 
ciilllled to res judicata effect, that de-
'cmliint was pioperl\ precluded from 
collaterally attacking consent decree, 
that infringement provisions of consent 
decree were not vague .ind unenforcea-
lilc. that v.iliilit.v of wcalherstrippmg 
jkitenl olitained hy defendant suh.setiuent 
ti. con.sent decree was at issue in con-
wmpl proceeding and lh.it although do-
(iiai.int's patent w.is invalid on other 
piounds was not invalid hec.iuse of mis-
londuct m patent office 

Affirmed and remanded 

Harry Phillips, Chief .liidge, ton-
currod 111 pari and dissented 111 part and 
filwl opinion 

1. Patents c=.a27(6) 
rnnsent decree, which i>r.iv i.l...( ih^l 

[•i.iniiff's Diltcnt was irood and valid and 
•nut it hail iieen infringed liy ilefenda'rrt, 
"»gs res judicata as to issue of patent 

"iQlitlltv in aubaeiiuent nroeceiling scck-
ir.if to Hold aciendant in contempt for 

consent decree, l>v giving res judicata 
effect to con.sent decree the court did 
not close it.s doors to litigation on issue 
of patent validity, except as to the par
ties or their jirivies, and onlv after they 
hail the opportunity to litigate the issue 
fully and, m addition, third parlies, were 
not affected hv the consent decree, pub
lic interest m purging invalid patent of 
its status as a governmeiit-created mo-
no]>oly did not iirecludo giving res juili-
cata effect to the ilecree 

2. Judgment <3=>634 
Res jiulicata is not a wholly inflexi

ble doctrine; in rare insl.-iiiccs public pol
icy may mandate the rejection of the 
princii>lo 

3. Judgment c=>651 
Although degree of ludicial involve

ment is different between a consent de
cree and a litigated result, the iudicial 
invoivemont in the consent decree is not 
so inconsemienlial ;i.s iiislifv a rliffcr-
ent treatment as regards doctrine of res 
jiKlieata.~ 

4. Patents c=191 
Public interest reipiices that an in

valid patent be stripped of its monopoij 
Status a-s early us ]io.ssibIe 

5. Patents c=>327(6) 
By giving res judicata effect to con

sent decreo.s adjiidicaliiig validity of a 
patent a court protects the public inter
est in stripping an invalid patent of its 
monopoly status at llic earliest po.ssiblc 
date since an alleged infringer is thereby 
deprived of a judicial device which could 
lie used to |M>stpiinc and delay a final 
adjudication of validity; if given a 
second chance to litigate issue of validity 
alleged infringers might accept a license 
under a consent decree and forego an 
attack until favored bv a stronger finan
cial position or until threatened by other 
manufacturers who are not paying royal
ties. 

6. Patents c=:> 326(4) 
Adjudicated patent infringer, sought 

to be held in civil contempt for violating 
injunction restraining further infringc-
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pile fibers are secured to a levtile base 
strip, and an imperMous barrier i>- se
cured along the cenlei- of the pile t<. tin 
base strip This b.urier it< described in 
claim 1 of the Horlon patent .1- follows 

a barrier strip of imperMoiis, flevibb 
sheet material fixed at one edge to 
said base strip in sani pile gap, to 
project laterallj from and extend long
itudinally of s.iid laise strip to seal and 
support said fiber bodies 

The accused dexici' is doscrilied in the 
Johnson patent as a similar of 
weatherstri]) with .in imper\ loiis b.irrn r 
Howe\er, the .lohnson b.irnei is not ,it-
tached to ilie ba.-.e strip It 1- attached 
adhesively to the fils rs theinsehes and 
the bottom eilge of the ti.ii rier is sp.iced 
a short distance from the ti.ise stiip 

U Kv.< Jiuliciil.i 

11-5] In the .aition for contempt 
USM sought to introduce evidence which 
would show that the Morton patent was 
invalid The District Court held that the 
prior con.sent ilecree was res luduata of 
that issue and that the issue wa-. fore
closed in the contempt iiroceedine 3Ct> 
F Supp at (152 On tins appeal USM 
contends that the jiublu |K»lie\ interests 
discussed 111 Lear. Inc 1 Adkins, -'-itto 
U.S. 653, 89 S.Ct I9trj. 2A L Ku 2d Oltt 
(1969), renders a finiliiig ol invalidity 
more important tli.in the policies of 
finality served by the doctrine of res ju
dicata.' 

The present action fit'- sipiaiely within 
the rules defining the lioumls of res judi
cata. As stated by the District Court 
"indeed this is in reality a part of" the 
first litigation 369 F Supp at 6.52 The 
consent ilecree represents more than a 
mere agreement between the parties, or 
a stipulated dismissal The District 
Court received the agreement, signed it 
and ordereil it cntereil as a final judg
ment. We, therefore, arc not faced with 
the difficulties in eliaracteriziiig the ile-
cree as a dismissal without prejudice or a 

1. .See urner.illv. Noli-, '••!.) hiiKl m noi li. 
bind', B.ir .mil Mi-ipi IIIMIIIU-III ..I ( iiiisi'in 

final conseiii decree, see /-irim.iWicA' i 
C/irj s/er ro/71. 408 F 2*1 31.5 (7th Cir. 
1969), and an adjudic.ition of mfringt-
mcnt and validity need not be inferred, 
.see A'r.ih i Sution il D/.sji//e;- <C Chciti 
Corp, 502 F2.1 1306 (7th Cir 19741 
This is a consent decree that clearl". 
states that the Horlon patent is valid 
and infringed. See U/irner i Tcnncsfi'V 
Prod Corp. 57 F 2.1 frl2 (Gth Cir 1, cert 
denied, 287 U.S 6:12, 53 S Ci 83, 77 
L.Ed. 54b (1932) 

The prineip.il i.ssue then is not whether 
res juibc.ila applies in the traditional 
sense, considering the fails of the case 
and the ri'.iuircments ol ih.ii doctrine, 
but rather wlu tlier the entire policy of 
res |uilic.it.i IS overridileii by the piihlic 
interest in purging an inv.ilid p.iieiit of 
Its Status a, .1 govcrnmeiu-eKated mO" 
nojioly. We recogni/.e that res judieat.i 
ib not .1 wholly inflexible iloitrine, and 
that in rare instances public policy may 
mandate the rejection of that principle 
IB J Moore, F.-der.il I'raclice * O405[nl 

•42d etl. 197-11, see Addregs-otrrnph-MulU-
graph Corp \ Cooper, 156 F 2.1 483, 485 
f2d Cir 1946) 

Puhlie policy considerations in patent 
litigation have long l>een recognized h\ 
the Supreme Courl In Men-nid Corp i 
Mid-Conlin<-iU Inw-^tmcnt Co. 320 US 
661, 670 71. 61 set 268, 88 L Ed 376 
(1944), the tJourl considered the (juestinn 
of res juduala with respect to certain 
defenses that might have liccn, but were 
not, advanced by parties privy to a first 
suit In the earlier suit the patent wa.< 
hell! to lie valid The Court determined 
that this finding was not res judicata of 
a patent misuse counterclaim for dam
ages th.il could li.ivc been, but vva.s not, 
litigated 111 the first action The Court 
stated 

"Courts of of|Uity may. and fre
quently do, go much farther both to 
give and withhold relief in furtherance 
of tin- public interest than they arc 
aceustomeil to go when only private 

UiTm-s III I'liciii liifiiiigfmiMU t.iligalion." 74 
LoliiniLRi-v n'JJ (1!17-t) 
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.iiL" irivulxOil " Viifiriohin I\\\ 
Co » Fcdcr.it lull A'n -lO, ."•100 
US "il."' 552, (.57 SC'l '.'.12, SI L Ucl 
7S91 "WhcTC" an piililic in-
iLTC'sl woulil 1)0 projuiliL-oii," the r<'a-
bon-. for denying injunctixe relief 
"m.iy l)e compelling." /f.irn.M>nu//e \ 
W S Dickey Clay Mffr Co, 289 US 
334, 338 [53 S Ct 602, 77 L Ed 1208] 
320 U S. at 670, 64 S Ct. ai 273 

ll wa- conclinled that 

The ca.se is then governed In the 
principle tli.d where llu- .second can-ie 
of .tclior. Iietucen the p.ii ties is upon .i 
different i l.iim the prioi judgment i.s 
res jtiilic.itii not .is lo i.ssues which 
might liave been tendered liu< "only ab 
to those inatli rs m issue or point.s con
troverted, upon tlie determin.iLion of 
which the finding or M-rdn I w.is ren
dered" C/oinwe// V Coii/itj ol' Sac, 
94 US 3.51. 3.53 [2-1 L KM 19.5] And 
see /^u.ssl•// \ /'/;icc. 94 U S HOG [2-1 
LEd 214] .12(1 US .it G71, G-l S Ct 
at 271 

The piilihc interest in patents was also 
intohfil in Siiii-I.iii C.irioll (\i i /n-
twcheniic.d ('or/i. 32.5 US .127, 330, G.5 
set 1143, 8!) LKd 1(514 (1915), where 
the Court encour.iged .i full impiiry into 
patent \ahdity, adinonibhiiig that 

There has la'en a lendi'iicy among 
the h'W'i I fi di r.il coiiits in infnngi'-
nie'nl suits to di.spose of them where 
possible on the ground of non-infi inge-
monl without going into the ipiestion 
of i.diditj of the p.iti at frvi/i e 
Ru/cA Moh'i Co, 8 fii , ss F 2d 947, 
9.51, .Aero Sii.irk Phitx Co i li. (1 
Corp, 2 Cir , 130 F2il 2tK), Franklin \ 
Maiionilc Corp.. 2 Cir, 132 K.2d 8(K) 
It ha'- loiiii to be recogni/ed, however, 
that of till two (|uebtioii.s, lalallty has 
the gre.iter public iniportanee, Co\cr 
V Schwartz. 2 Cir, 133 F 2d 511, and 
the IJistrict Court in this case followed 

2 til OIIK'I III! Mils till- Lf.ii |)oblit iii.liiv lun-
sideralions h.oe loiiiid .i wide range ut up|ili-
calion lo ir.iditional conrepls ol p.iienl i.iw 
s'l'e, e g. Cc.isMl Bin.iiiiii s Cor/j i S\nibolic 
D,sp/.os, /lu , 4(.!l I 2d 7il (tllh t a 1972) (js-
iipuii I'sliijipi'd doilriiiil ftl issi/lon-f/ei e-

wliat will Ubii.illj lie the bettei prac
tice b_\ iii(|uiriiig fully iiilo the v.ihdity 
of this [latent 325" I! .S .it .330, 65 
.set al 1115 

See Se.irs, Fochiick & tV) i SiHTcl Co. 
376 U S 225, 229 .31. 84 S.Ct 784, 11 
L Ed 2d 661 (Pltyl); Co/n/ico Corp v 
Da}-Brilc lap lit nip. Inc. 376 Ij S 234, 84 
set 779, 11 LEd.2d WiO (19(M) 

These policies weic applied lurther m 
la.'.ir. Inc I A(/A//i.s, .su/ira, where the 
Court .daug.ited the lioclrine of licensee 
c.stoppel Thi- "feiler.d policies" of Ijcar 
have been i-oiisnlered bj this court with 
respect to rot.iltn s, see Tro\cl Mfp. Co 
V Scliwinn Hic\clc Co. 489 F 2il 908 (Olh 
Cir 1973), ccrt denied, 416 US 939. 94 
set- 1942, 10 KF;d2d (1974), Troti/ 
Mfp Co v Schwinn Hicyclv Co, -Pin 
F2d 1253 (Gth Cir 1972), AUa.s Chemi
cal fndi/.s-. Inc i Moraine I'ruducti.. .509 
F2<l 1 (6th Cir 1974) We have noted 
that "One of the primary goal.s in Lc.tr 
was to 'iinrnusi/l.'" Iicensee.s .so that an 
earlj .idiudic.ilion of mialnlitj could in
ure to the public interest" Atlua Chcm-
ic.il /ridus, Inc i Moraine f'roilucts, su
pra, 509 !•"' 2il at 0 See liloiulcr-Tonpiie 
La/jondorics. Im i- Cnii crsgj- of llli-
noks Found.ition, 402 US. 313, 91 S Ct 
1434, 28 LEd'2d 788 (1971)' 

In the present case we arc asked to 
extend la'ar further and lo follow the 
Seventh C.ircuit's ilecision in Fraly \ 
Sitlion.il ;>)sid/i.rs and C/ie/nic«/ Corp, 
502 F2d 1300 (7th Cir 1974) In Kr.d\, 
.502 F 2il ,it 1309, the court apjihed the 
IMilieies of Lc.ir to consi'iit decree adjudi
cations of v.diditv, concluding that; 

N.itional Distillers, the licensee, is 
not estopped from ihailengmg the va-
liditv of the patent, even though a pn-
or Consent decree incor))<)ruled an 
understanding not to challenge the va
lidity of the p.itent .As Judge Stevens 
jioints out in Wu.sine.ss Forms, [Bu.d-

l.inil \A;ori .S/gii fVi i Ciohicn State Arltorlis-
lap C o 44-1 H 2d 42.5 427 (f»Oi C.ii ), cen de
nied 404 U.S 87.1, 92 SCl 100, .10 L Kd 2d 
117 (1971) (nt)-Liiiiicsi il.iiises in scttic-mi'iil 
agn-iMii. Ills iiiialid.itid) 



780 FEnEKAI. REPORTER, 2d SERIES 

ne.ss Form^ Fiiiiahinfr Scn/cv. Inc \ 
Car.sf)n, 7 Cii , 4,>2 F2tl 70], "A con-
trar\ result t-oiilil not l>f roi-onciloil 
wtth 'the luililii- mU'iot in a judicial 
dclormm.ilnin of the in\;iiMlilj' of a 
worthless patent'" 4.')2 F 2il at 7"i 

The Seventh Cirviiit eviiliciih njecleil 
the hohlinf? of the District Omit in the 
present case, staliim as follows 

We cannoi aj^ree with Ihi 
court that [Riim^hiiif: hiviiio-Coiitinn 
Corp t. Sjfillcr & SpilJiT, liic, 489 
F 2(1 974 (7th Cir 1978^1 supports the 
proposition that "ome a parlj enters a 
consent decree .icciptinj^ the validitx 
of a particular patent, th.it party is 
estop)HMi from raisinj; the Milidity is
sue in siilisequent litigation legarding 
the same parties ami the same pat
ent." Id at <>.73 While it is true that 
in Ranshurg this court re;i,«oned that 
"the Lear ca.se did not signify that 
something called 'federal public fiolicy 
on patents' could he used to undo the 
effects of a valid lawsuit settlement 
contract," id, that reasoning was ap
plied only to that portion of the settle
ment involving /wist infringement 
502 F.2d at 1369. 

The Seventh Circuit has siilisetjuently re
affirmed this holding in Crane C(J V 
Acroquip Corp , 504 F 2d 1086, 1092 (7th 
Cir. 1974), stating that the "Defendant 
was within its right.s to test validity aft
er entering into the consent judgment of 
validity." 

We res|)ectfully disagree with the Sev
enth Circuit's interpretation of Lear. In 
so holding we are in agreement with the 
Second Circuit, see Hrouih leir Chemical 
Corp. V LocLilc Coip, 474 F 2d 1391, 
1395 (2d Cir. 1973), and the Eighth Cir
cuit, see United State- c\ re/. Shell Oil 
Co. V Ban o Corp., 430 F 2d 998, 1001 02 
(8th Cir 1970) See ;i/.so Schnilger v 
Canoga Electronic.t Corp. 462 F.2d 628 
(9th Cir. 2972); hut .ice Hcrhcrt Rosen
thal Jewelry Corp i. Kiilpakian, 446 
F2d 738, 739-40 (9th Cir 1971) 

In Hirs v Detroit Filter Corp. 42-1 
F.2d 1040, 1041 (6th (hr 1970), this court 
sUited that a contempt proceeding fol

lowing a fullv litig.ited issue of infringe
ment IS not a "de novo inc|uirv as to 
infringement, since ihe earliei determi
nation of the validilv of the patent ami 
all the defenses to a ch.iige of infringe
ment which are rel.ited thereto are res 
judicata " We .iie aware of 
no court which ha- entertained the sug
gestion that I.e.ir .ihrog.ite- the doctrine 
of res judicata after .i fullv litigated re-
.sull Till, would -!•( Ill to he ilie logical 
extension of denying le- tudic.itit effect 
to a consent deiree Thi.- court has not 
recognized -uch a difference jircvlousl;.. 
see U'.irf7er i 7'('/ine—(V Frmhicis Corp. 
supra, .77 F 2d Itfi (6th Cii I. cert denied. 
287 U S 6:12, .73 .S.Ct 83. 77 1> Ed 548 
(1932) .Even though the detrree of luili-
cial involvement is different lieti^en a 
consent decree .ind a litig.ihd result. «<• 
are not prei>arcd to find th.it judicial 
involvement in a consent decree is tl 
mconsequential as to justify different 
treatment. We stated in Wadsworth 
Electric Mfp Co \ Westinghouic Elec
tric & Mfg Co. 71 F 2d 850, 851-52 (6lh 
Cir. 1934), as follows 

Were it permissible uiion every pro
ceeding in contempt to again challenge 

'the validity of the claims, and to re
open issues already decided- such nrac-
ticc would he subversive, if ii'H indeed 
wholly destructive, of the plenary 
power of the court to enforce its de
crees, and to reopen questions of valid
ity upon an appeal from a contempt 
order would lie to invite all defeated 
litigant-s in patent inl^ringement suits 
to defy mjunction.d orders, and by 
such defiance to .seek review of adjudi
cated issues not otherwise open to 
them. 

In United State.i \ Swift & Co. 286 U.S. 
106, 115, 52 S.Ct 460, 462, 76 L.Ed. 999 
(1932). Mr. Justice Cardovo s-nd: "We 
reject the argument that a 
decree entered upon consent is to be 
treated as a contract and ""i "s « ludi; 
cial act." 

Looking to the rationale of Jjoar. wo 
note that there is a significant difference 
Ixstween the effect of a consent decree 
and the doctrine of licensee eslop|icl 
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Tlx.' parlic"-. t(i the puienl -lUil arc; eiili-
llcd to a full ami fair ho.iriii(r un the 
merits of the case up until the tune a 
consent decree is entered The doctrine 
of licensee estopix;! closed the doors of 
the courts to a litrtre frroup of parties 
aho had sufficient interest in the patent 
to challenge its validity UN giMng res 
judicata effect to consent decrees, NNO do 
not close the doors of the eomts to hti-
cation on the issue of iiateiii validit\, 
except as to parties or ihcir priMes, and 
only after they have had the opportiinit> 
to litigate the issue full.\ Third parties 
arc not affected hy the consent decree 
See, c g.. Annul . -I A 1,R Fed 214, 217 
(1970;. IJouti-ll I Volk. 419 F 2.1 673, G75 
(10th Cir IttTl) 

The public interest reipiires that an 
imalid patent be stripped of lis monopo-

ami at as early a date a- possible 
When a cons<-nt decrc-e i•^ to be given res 
judicata effi'i I, litigants are encouraged 
10 liligali the issiie of vaiiditv rathei 
•.han foreclosing theniselve-. b\ i lonseiit 
decree If thi-y were given a secoini 
change to litig.iie the issue of vali.lit.v, 
alleged mfiingers might well acct'i>t a 
(•cense under a consent ileere. and fe.re-

an attack on v.iliditv until favoreil bv 
a stronger fin.meial |iosition, or until 
threatened b\ other maniif.ietiirers who 
were not paving ro>allies U\ giving res 
jiidiiMta oflivl to eons, m .I.-, is'.'s ihis 
cuurl prole. Is 111.' piildi. ml. r.-si m Llial 
an allege.! inlrmger is di'priveil of a ju-
ditiil .ieviee vvhieh lould be used to post-
pine' .uiil delay a final a.ljudiealion of 
validity See FilomU'r-TuntTtw Lultoruto-
,'ic<, fm »• t/niv crsiiv of ///iinns Foiiii-
Mlio/i. sujii.i. 402 US. at 334-48, 91 
sTt 143-1 Lear, Inc \ Ai/Ai/is .su/ir.i, 
Iftij i: R at 6s:5, 89 S Ct 1902, Tro.ve/ 
VICjr Co \ Srhwinn Hic\i-lo Co. si;;;ni, 

F2il at 1257; .see a/so fii/jshiirg 
f>ciro-Co.itiiig Corp i. S'/ii//er £ Spil-
„.r, Inc, 489 K.2<1 974, 978 (7th Cir 

:s73) 
Wc. therefore, hold that the District 

• ourt was correct in ruling that the doc-
T.nc of ri!S judicata barred USM from 
reviving anvl relitigating the issue of the 
.alidity of the Horton patent 

•lllNt; CO. V. rS.M ( ORF 
'.•ll T". ri!lT.-.i 
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III Contempt 

The Distriet (^mirt liehi that USM has 
violated Ihi permanent injunction i-.sued 
h\ that court on Fehniary 22, 1972, anrl 
is in contempt Th.> permanent injunc
tion Was reaffirmed anil order.jd to be 
continued USM was ordered to account 
for all profits derived fiom its .sales of 
the contemptuous construction 

We coneluvle that the fimlings cif m-
frmpument arv not elearlv erroneous and 
that these findings rev|Uire affirm.ince of 
the dircision on the issue of contempt 

This Court in a number of decisions 
has cstahhshvid clearlj the apjihcahle 
rule in proceeihngs for contempt for vio
lation of an injunction against infringe
ment of a patent. 

In Field ISvdy Corp \ Hifrhlnnd HIHI} 
Mfg Co, 13 F 2d 626, 627 (6th Car 1926), 
we held 

The relitlion of the .Morrison patent 
to other stria lures and the valiilitv of 
certaiii of Its claims arc argued hy 
eivunsvl f.)i .ip|M llant :LS though the ,iil 
judiealion id' v.iiidity .ind infringement 
w'ere under review We are not con-
cerne-il with the prior art, not with an 
original mterpr.-tatiori of the claims of 
the iiatent It suffices here that m an 
action between the parties the patent 
was hell! mfiinged liy ap|M.'llant's orig
inal slrii. lure The ipiestioil, then, is 
whelh. r 111.- m.i.lil'ie.l -tin. liii.; is lh< 
eipiivaleiit of the original iii its rela
tion to the patent in suit 

The Court further hold 

The question is one of fact (Id at 
627) 

In W.id.suorf/i Flee Mfg Co v Wes't-
mg/iou.se- AVer. & Mf/j Co. 71 F 2d 85(» 
(6lh Cir 1934), Judge Simons, who wrote-
the opinion for the Court, folluweil Field 
Body and stated 

The ()uesLioii in proeeedings for con
tempt for violation of an injunction 
against infringement is not one which 
relates to or involves the original in
terpretation of the claims of the pat
ent. Field Boil\ Cor/Joration v. High-
liind n<Hli Mffr Ch., 13 F.2<1 626 (C.C 
A.6) It surfice; that m an action be-
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Iwccn lh< piirlie^ Iho pali'iil \s.is> held 
valid .ind infnnned. and th«' (pu-slion 
IH onl.\ whether the nnidified structure 
IS (iquivaient to the orifrinal in relation 
to the iiatent in suit "The proccedini^ 
for Its punishment (foi contempt) "is a 
new and distinct procecdiiifi, and is 
ijuitc independent of the niuities of 
the case on which the decree is fouml-
ed.'" Hulli'i-h Klcclrw & Co v 
Wvaiinfihou^o /sVectne A' MI'n ("•>, 12'.1 
F lOfi, lot. (t'CAt.) Were the rule 
otherwise, and were it permissil.le 
iJ|K>n evt-r\ prtiieediiiic m conlein)it t<> 
afrain ch.dleniie the \alidit> of the 
claims, and to reopen issues alre.id\ 
decided, such practice would lie siili-
vcrsive, if not indeed wholly destruc-
ti\e, of the plenary jiowor of the court 
to enforce its decrees, and to reopen 
(luestions of vahditc upon an ap|K;al 
from a contempt order would l>o to 
invito all defeated litifrants in patent 
infringement suits to def\ injunctional 
orders, and lij such defiance to seek 
review of adjudicated issues not other
wise open to them. We think it clear 
that the onlj i.ssue presented by this 
appeal is whether the defendant's 
modified structures infringe the patent 
claims, and whether their manufacture 
violates the writ of injunction, and 
upon that issue neither the court be
low nor this court need consider the 
prior art. Field Body Cor/iorution i. 
Hifi^hlunil Boily Miinutsielurin^ Compa
ny, supra (851 852) 

In Fanduit Cor/i. v. Slahlin K/v.s Fibre 
Works, Inc., 338 F Supp 1240 (W.D Mich 
1972), affd, 476 F.2d 1286 (6th Cir 
1973), the Court held: 

The standard applied in contempt 
proceedings following an adjudication 
of patent validity and infringement is 
abundantly clear. In such proceedings 
the question is whether the accused 
structure is equivalent to the original 
in relation to the patent in suit Field 
Body Corfioration v. Hiphlanil Body 
Mfg. Co, 13 F.2d 626 (61 h Cir 1926). 
Wadsworth Electric Mfp Co. v. West-
inghousc Electric & Mfg Co, 71 F.2d 
850 (6th Cir. 1934), certiorari denied 

Wadsworth Electric Mfy l^o \ Sachs, 
294 US 72-1. 55 S Cl .5-.2. 79 L Ed 
1255 Thus, there .ire two focal |ioint> 
to the issue presently befon the court 
(1) the equivalency of thi modified 
structures to the .-trucliires pieviously 
held infringing, and (21 the rdation-
ship of the new deiKc-- to Ih-' valid 
patent i l.iim Hir.-. i l>ctroit Filter 
Corp, 424 F2d 1(1-10, ItHl (Cth fir 
1960) (1211-12.121 

[6J In our opinion the District (jourt 
did not err in excluding e\ ideiici offered 
by USM which was designed as a collat
eral attack on the consent ili. li.-i 

Reference is made to the District 
Court's findings of fact Nos 22 through 
38, rejiorletl at 381 F.Siipp at 6.52 .53 

[7] We have held consistently that 
the issue of infringement is factual and 
the findings of fact of the trier of the 
facts are governed by Rule .52(a). Fed R 
Civ P. See, e g.. Ohnipic Fastening 
Systems. Inc. i Textron, Inc, .504 F 2d 
609, 619 (6th Cir. 1974), Schiiudig Corp 
V. Games Mfg Co., 494 F 2d 383, 389 
(6th Cir. 1974), Tappan Co. v General 
Motors Corp., 380 F.2d 888, 891 (6th Cir 
1967), United States Plywood Corp. v 
General Plywood Co, 370 F2d 500, 50" 
(6th Cir. 1966). 

These authontie.s compel the sustain
ing of the f.actual findings of Judge 
Weinman, as they are supiiorted by the 
overwhelming evidenec in this case 

[8] We reject the contention that the 
infringement provisions of the consent 
decree wore vague Paragrajih 4 of the 
decree found infringement "by making 
and/or selling pile weatherstripping hav
ing a flexible, impervious barrier in the 
pile as represented by USM's Series 892 
and 893 and embodying the inventions 
disclosed and claimed therein " (Empha
sis added) 

The patent specifications de.scribe the 
Horton weatherstrip as having a flexible, 
impervious barrier. It is also descrilied 
in USM's Series 892 and 893 

The description of the barrier strip as 
shown in USM's Scries 892 and 893 cer-




